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INTRODUCTION: THE PERCEIVED THREAT
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My personal perception is that Canadian judges feel more and more threatened these days.
They feel that the Canadian public does not appreciate the value of the judicial system as much as it
used to.  They are concerned that Canadians no longer believe so strongly in judicial independence as a
primary element in our system of government.

Most importantly, Canadian judges are concerned that the traditional role of the courts is being
harmed by their role under the Charter.  Instead of resolving disputes between private and public
litigants, the Charter requires judges to make moral decisions about matters upon which many
Canadians disagree.  Many judges believe that the inevitable lack of agreement by some members of the
public with each decision leads to a cumulative and diminished respect for the judiciary as a whole.

In my view, these are valid concerns.  The Charter has fundamentally changed the role of
Canadian courts.  Judges are now thrust into the limelight.  Public scrutiny of judicial decisions is far
greater than it used to be.  If this scrutiny actually diminishes public disrespect for the judiciary, then the
viability of the system would indeed be threatened.

But I see little evidence that the public’s scrutiny of the courts’ decisions, and particularly those
under the Charter has, as yet, led to a public lack of confidence in the court system.  Of course, the
Charter is a relatively new factor in the Canadian legal system.  Of course, we should always be vigilant
in understanding any factors that may undermine the values and viability of the judicial system.

But we would be wrong, I believe, to criticize those in our society with the spotlight.  We would
be wrong to blame the press for any criticisms of the present state of the Canadian justice system and its
standing with the Canadian public.  We would be wrong, I believe, to react to criticisms of specific
decisions of the courts by suggesting that those criticisms are part of an effort to undermine the public’s
confidence in the judiciary.  Rather, we would be well to address the fundamental changes in society
that are necessitating reforms within the Canadian justice system, and address those reforms.  In this
paper I will speak about the Top Ten ways that I see that we can do so.

THE EVIDENCE OF PUBLIC PERCEPTION

My own view, based on the anecdotal evidence of what I see, read and hear, is that there is not
a lack or diminishment of public confidence in the court system.  Nor does the treatment of court
decisions by the press demonstrate to me any bias or animus by the press against the court system.
Indeed, the recent reaction of the press in Ontario against the so-called Judicial Accountability Act,
introduced as a private members bill into the Ontario legislature, suggests that the press is well aware of
the essential value of an independent judiciary.  I may be naive, but I just don’t see much more than a
healthy interest by the public and the press in a judicial system that is more in the public’s face that it
ever used to be.

The recent surveys that have been conducted appear to bear out my impression.  The most
interesting one that I am aware of is the recent study by the Institute for Research on Public Policy.  The



Institute conducted surveys across Canada in March 1999 into the attitude of Canadians about the
Charter and the court system.  In May 2000, it released two papers entitled Public Opinion and the
Courts.1  In these papers, that are a number of interesting statistics concerning the attitude of Canadians
to the Canadian judiciary and the Charter.  But I will focus on the attitude of Canadians to the court
system:

1. More that two thirds of Canadians believe that the courts, not the legislatures or Parliament,
should have the final say when legislation is found to be unconstitutional because if conflicts with
the Charter.

Interestingly, Quebeckers are slightly more in favour of the Courts having the last say that the
average Canadian, and considerably more in favour than people from Ontario and the west.
But the majority in each region favours the courts over the legislatures and Parliament.

2. Over three quarters of Canadians are somewhat aware or very aware of the Supreme Court of
Canada.  That awareness is close to the awareness of the highest courts in countries around the
world, although slightly behind the awareness in Great Britain, Germany and the United States.

3. Over three quarters of Canadians are satisfied with the way that the Supreme Court of Canada
has been working.  This ranking is higher than the satisfaction with the highest court in Germany
or the United States, and second only to Denmark and the Netherlands, in which countries
people are generally less aware of the highest court.

4. Seventy two percent of Canadians believe that the Supreme Court can be trusted to make the
right decision for the country as a whole.

5. Interestingly, Canadians have been more supportive of controversial decisions made by the
Supreme Court on matters more related to pure morality and politics, than matters more related
to traditional legal issues.  And the public has followed the Supreme Court’s lead and moved
toward positions first adopted by that court.

Thus, the public is quite supportive of the Court’s decisions on homosexual rights, and the
secession of Quebec.  On homosexual rights, almost 80 percent of the Canadian public
supports the Court’s decision in the Vriend case, whereas in 1987, less that 50 percent of
Canadians were supportive of equality for gay teachers.

On the secession decision of the Supreme Court, more than two thirds of Canadians agreed
with the Court’s decision on the absence of Quebec’s right to secede, and 58 percent agreed
with the Court’s decision on the Rest of Canada’s obligation to negotiate.  Notably, about 40
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percent of Quebeckers agreed with the Court’s decision on the absence of Quebec’s right to
secede, and the same percent of non-Quebeckers agreed with the decision on Canada’s
obligation to negotiate.

By contrast, over two thirds of Canadians believe that the Supreme Court was wrong to 
hold, in the Feeney and Therens cases, that evidence should be rejected because of

Charter violations.

We should not be over-impressed with statistics.  Nor should the courts seek to be popular or
make popular decisions, for the sake of being popular; indeed judicial independence exists so that
judges can make unpopular decisions when the law requires it.  Nevertheless, unless someone has good
evidence to the contrary, I am prepared to believe that the Canadian public has continued confidence in
its judiciary.

Whether this perception is correct or not, what should the response of the Canadian judiciary
be to criticism of their decisions in the press and elsewhere?  Recently, courts have reacted harshly and
pointedly to public criticism of judicial decisions.  I question whether this is a wise policy.  I do not
believe that the courts will come out on the better side of this debate, for a number of reasons.  First,
judges are not expert in public relations and journalism; those who are will inevitably do a better job in
getting their message across.  Second, whenever someone is defending their own system, they will
appear defensive, and the other side of the debate will appear more impartial and convincing.  Last, the
journalists will always have the last say, no matter how often the courts seek to explain themselves.

So I think that judges make a mistake by defending their decisions in the press.  Let their
decisions speak for themselves.  Let the court hire a public relations person - be it the Executive
Director of the court or a retired judge who has been given some training - and let that person explain
the judgments of the court so the public and the press understands them.  But the judges of the courts
should not be explaining or justifying their decisions, and their role or public policy in making them.

Speaking out by judges is justified when the systemic issues are being discussed, such as judicial
independence or alternative dispute resolution, or the organization of the courts or the need for more
public funding.  But the dividing line between defending the judicial system, and defending decisions of
the courts is a fine one.  Whenever the judiciary speaks out, it should in my view be by someone
competent to speak on behalf of the system and it should be very clearly systemic values and not values
associated with or arising from judicial decisions.

In short, I believe that the press or lack of public confidence is a present threat to the Canadian
judicial system, and that judges do not need to, and are ill-advised to, over-react to adverse
commentary by the press or members of the public.  What then are the most serious
threats that I see to the system?  For the moment, I will not mention how lawyers themselves can make
the system a better one, and will concentrate on the judge or court-side of the ledger.  Here are my Top
Seven Threats to the Canadian judicial system:



7. FAILURE OF THE COURTS TO DEAL WITH ALTERNATIVE DISPUTE
RESOLUTION.

ADR is here to stay.  No large piece of litigation proceeds to trial without it being tried, once if
not more times.  The relationship between courts and ADR must be resolved, whether ADR is brought
in-house in a serious and fully organized fashion, or whether a fully organized relationship to ADR
provided by others is developed.  Right now, neither situation exists, and the ADR that is being done
within the court system is conducted by pre-trial judges who have note been fully trained in ADR.
Unless there is a clear policy about, and a clear relationship between, the court system and ADR,
litigants will have less confidence in the court system.

6. CAUSTIC REMARKS BY JUDGES ABOUT DECISIONS MADE BY OTHER
JUDGES.

Judges are now more inclined to speak disrespectfully about the decisions of other judges with
whom they disagree.  This attitude is evidenced in the very decisions which judges write.  When judges
are disrespectful of other judges and their decisions, the public cannot be expected to show much
respect for the institution or its membership.

5. AVOIDANCE OF THE CIVIL JUSTICE SYSTEM BY THE PUBLIC, DUE TO
TIME AND EXPENSE.

The public is using the civil justice system less, at least in Ontario.  In 1989, there were almost
30,000 cases on the trial list in Ontario.  As of the year 2000, there are about 9,000 on those lists.  In
an article entitled “Where have all the Cases Gone”, Prof. Gary Watson speculated about what is
happening to the civil justice system to cause such a drastic trend.  In part it may be due to the
elimination of highway driving cases form the civil justice system in Ontario.  In part it may be due to
many cases being on the list which were not real cases, and were eliminated from the trial list when case
management was introduced.

But these factors do not fully explain this precipitous drop in civil cases.  I believe that it is due
to the average citizen having neither the time nor the money to use the system.  Time may be more
important than money.  The digital world does not have time for five or ten year solutions to disputes.
Now, Internet domain name disputes are resolved in a few weeks by computer-based resolution
systems.  The court system cannot replicate justice in that time-table, but it must do a better job of
providing speedier solutions.2

4. PUBLIC IGNORANCE ABOUT THE COURT SYSTEM.
                                                                
2 In the IcraveTV case, the plaintiffs proceeded by way of an application on the Commercial list in Toronto,
rather that by an intellectual property action in the Federal Court.  The application was started in the last week of
January 2000, and the court arranged a supervised time-table to produce a trial date by May.  The case settled shortly
after it was started.



The public appears to know very little about the court system.3  Much of what they do know is
based upon American television.  The Courts seem to have taken a firm position that, except in
appellate cases, television cameras should not be allowed in Canadian courtrooms.  Since so much of
the information to which Canadians are exposed is communicated through television, the prohibition of
television cameras in the courts places a severe restriction on the means by which the public may be
educated about the court system.  That prohibition may have to be re-thought, or Canadian judges may
have to think about what other means can be devised to educate their fellow citizens about their
institution.  Otherwise, Canadians may under-value and under-appreciate their justice system, and
through ignorance they may want to change it for no good reasons.

3. FAILURE OF COURTS TO ADAPT TO THE INTERNET/E-
COMMERCE/COMPUTER WORLD.

Every enterprise that wants to survive today must respond to the reality of the Internet and e-
commerce world.  The justice system must do so as well, or will become severely cost ineffective.  And
the benefits which the court system can derive from the digital world appear to be as great if not greater
than any other system.  The inventory of the court system is cases, which are simply bites of information,
not widgets.  There is no good reason why this information system could not be immensely improved
through the tools of the digital world.

2. PUBLIC DISRESPECT FOR THE JUDICIAL SELECTION PROCESS,
PARTICULARY FOR SUPREME COURT JUDGES.

The evidence strongly suggests that the Canadian public believes that a more public system for
the selection of judges, particulary for the Supreme Court of Canada, is required.  The study to which I
have referred - Public Opinion and the Courts - found that only 13 percent of Canadians are aware that
the Prime Minster appoints judges to the Supreme Court.  According to that survey, only 8 percent of
Canadians believe that the Prime Minster should have the exclusive appointing power.  Over 84 percent
believe that either the provinces or Parliament should appoint Supreme Court judges.

1. SELECTION OF LESS THAT THE VERY BEST CANDIDATES FOR JUDGES.

Ultimately, the quality of, and the public respect for, the justice system depends upon the very
best candidates being appointed as judges.  The challenge I am speaking about does not lie in judicial
salaries or working conditions.  It lies in the system for appointing judges.  We need a system that
ensures that the very best candidate is selected for judicial office and that gives the public confidence

                                                                
3 The lack of knowledge of Canadians about the Canadian judicial system is reflected in the study Public
Opinion and the Courts referred to above.  Thus, only thirteen percent of Canadians are aware that the Prime Minster
appoints the judges of the Supreme Court.  More that sixty percent of Canadians have never heard of the Vriend
decision.  One third of Canadians said they have never heard of the Court’s decision in the Quebec secession case.



that this is in fact the result.  The public is losing confidence the old system, dependent solely on behind
the scene political appointment, produces this result.

In the selection process, I believe that specialized expertise will have to become a virtue.  We
cannot afford to have complicated patent trials conducted before judges who have no understanding of
the patent system, or major commercial disputes tried by judges who have no experience in commercial
transactions or disputes.  The world is becoming specialized and so must the courts.

CONCLUSION: THREATS = OPPORTUNITIES

Those are my nominations for the best opportunities to make the Canadian judicial system the
best that it can be.  None of them lists the press as a threat.  None of them are within the sole
competence of the judiciary to implement.  All of them will require resources and commitment by
governments.

The Canadian justice system is in a competition: competing for the public’s use of, and support
and resources for, the system; competing against private dispute resolution providers; and competing
against the justice systems of the other countries.  That threats to it represent the opportunities for
improvement.  The Canadian public will be the loser if those opportunities are not seized.

Thomas G. Heintzman
July 6, 2000
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